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STATEMENT OF THE CASE
Nature

Of The Case
Michael Shawn South appeals from his conviction for aggravated

and malicious injury

Statement

Of The

The

state

assault, battery,

to property.

Facts

And Course Of The Proceedings

charged South With aggravated assault, battery, and malicious injury t0

property, with sentencing enhancement for being a persistent Violator and use 0f a deadly

weapon.

(R., pp. 144-46, 224-26.)

The evidence

at trial

The case proceeded

to

(R., pp. 183-223.)

trial.

showed that Laura Goodell was

in a romantic relationship With

South. (Trial Tr., p. 272, Ls. 2-12.) Roger Oliver and his wife took Laura into their

to stay for a while.

282, Ls. 16-25.)

(Trial Tr., p. 174, L. 18

— p.

Laura leave with him. (Trial

t0 her

room t0

talk.

(Trial Tr., p. 185, L. 17

— p.

p.

276, L.

8; p.

entering through an unlocked side

184, L. 15; p. 284, L. 13

Tr., p. 184, L.

24 —

177, L. 21; p. 275, L.

home by

South broke into Oliver’s

door. (Trial TL, p. 181, L. 8

that

— p.

home

— p. 286,

23 — p. 185, L.
186, L.

1; p.

L. 3.)

16.)

South demanded

South and Laura went

286, L. 4

— p. 287,

L. 3.)

An

argument ensued, during Which South punched a hole in a closet door and “pretty well
thrashed” the

bedroom

L. 5; p. 288, L.

1

door. (Trial Tr., p. 187, L. 11

—p. 289,

State’s Exhibits 3H-3J.)

L. 25; p. 297, L.

South

hit

1

— p.

—p. 298,

188, L. 3; p. 189, L. 16

L. 13; p. 300, L. 21

—p. 304,

L. 17; p. 305, L. 23

—p. 302,

190,

L.

1;

Laura in the mouth with his hand and then pulled out a

knife and threatened her. (Trial Tr., p. 252, Ls. 6-22; p. 290, L.

L. 19

— p.

— p.

1

— p.

296, L. 25; p. 303,

308, L. 25; State’s Exhibits 3L-3M.)

Oliver told South to leave. (Trial TL, p. 188, Ls. 4-14.) South refused t0 leave, and
aggressively

demanded that Laura go with him and threatened

to “slice

and dice” Oliver

if

he interfered. (Trial

went

back

phone

to his car t0 retrieve his

—

L. 5

Tr., p. 188, L. 15

p.

—p. 189, L.

t0 call the police.

303, L. 12.) South followed

in the

191, L. 20

15; p. 298, L. 14

him

out.

—p. 299,

(Trial T11, p. 190, Ls. 6-13; p. 302,

(Trial Tr., p. 191, Ls. 1-12.)

house and closed and locked the door, keeping South outside.

— p.

192, L.

1.)

L. 11.) Oliver

Oliver then called 91

1.

Oliver went

(Trial Tr., p.

(Trial Tr., p. 192, Ls. 2-7.)

While on

the phone, South yelled threats and attempted t0 get into the house. (Trial Tr., p. 192, L. 8

— p.

193, L. 18; p. 207, L. 16

— p. 209,

The jury found South

L. 8; State’s Exhibit 1A.)

guilty as charged.

(R., p. 255.)

South pled guilty t0 the

deadly weapon enhancement and the state dismissed the persistent Violator enhancement.
(R., pp.

222, 257.) The district court entered judgment on

all

three convictions.

399-403.) South ﬁled a timely notice of appeal. (R., pp. 407-09.)

(R., pp.

ISSUE
South

states the issue

Whether the

on appeal

district court erred

as:

by overruling Mr. South’s objection

t0 the

prosecutor’s erroneous argument in his rebuttal closing arguments.

(Appellant’s brief, p. 8.)

The

state rephrases the issue as:

Has South

failed to

show

error in the district court’s ruling

the prosecutor’s closing argument?

on South’s obj ection

to

ARGUMENT
South Has Failed To

Show Error In The
The

A.

District Court’s

Prosecutor’s Closing

Ruling

On

South’s Objection

T0

Argument

Introduction

In closing argument, defense counsel asserted that Laura

had wanted

t0 leave with

South, but that Oliver prevented her from leaving. (Trial Tr., p. 443, Ls. 16-23; p. 450, Ls.

6-8.)

She argued

15.)

She asserted

that

South was “welcome in [Oliver’s] house.” (Trial

that

South had merely innocently gone to

and Laura made him a “scapegoat” by making
p.

false claims

T11, p.

443, Ls. 10-

Visit his girlfriend

but Oliver

of criminal actions. (Trial

Tr.,

447, Ls. 7-25; p. 455, Ls. 19-21.)
In response, the prosecutor argued that the defense theory that South

innocently trying to see his girlfriend
“zero sense.”

when he was

He

(Trial Tr., p. 457, Ls. 2-15.)

falsely accused for

had been

no reason made

argued that Laura and Oliver had not

concocted their testimony and there was no conspiracy to frame South for a non—existent
crime. (Trial Tr., p. 457, L. 23

— p. 458,

t0

go With South, the prosecutor argued

p.

458, Ls. 3-7.)

L. 3.)

it

Addressing evidence 0f Laura’s willingness

was because she was

The prosecutor supported

that

afraid of him.

(Trial Tr.,

argument by pointing out evidence

that

Laura and South had previously been “0n the run together for a long time” and she was “in
a relationship With” South. (Trial Tr., p. 458, Ls. 3-5.1)

He

also argued that her fear

was

justiﬁed because “he likes t0 play With knives” and “likes to break into people’s homes.”
(Trial Tr., p. 458, Ls. 7-9.)

1

South did not object t0 these arguments below or claim on appeal that they were

erroneous.

South objected, asserting the argument about knives and breaking in was not
supported by the evidence. (Trial

Tr., p.

458, Ls. 10-1

objection, stating that “it’s fair argument based

upon

1.)

The

district court

the inferences.”

overruled the

(Trial Tr., p. 458,

Ls. 12-13.)

On

appeal, South argues that the district court erred

by overruling

his objection

because “there was not actually anything Which indicated Mr. South had ‘broken
Oliver’s house” and no evidence he “likes to ‘play with knives.

9-1

1.)

His argument

Oliver’s

fails

home by coming

3”

into’

Mr.

(Appellant’s brief, pp.

because the evidence showed that South did in fact break into
in through a closed

door and that he threatened Laura With a

knife.

B.

Standard

Of Review

“[F]or alleged acts of prosecutorial misconduct followed

by

a contemporaneous

engaged in a tWO-step analysis, determining:

(1)

Whether misconduct

obj ection, courts have

occurred; and (2) whether the misconduct

was harmless.”

State V. Perry, 150 Idaho 209,

219, 245 P.3d 961, 971 (2010).

C.

The Prosecutor’s Arguments About South Breaking
Supported BV The Evidence

In

And Using

A Knife Were

“Generally, both parties are given Wide latitude in making their arguments t0 the

jury and discussing the evidence and inferences t0 be

made

therefrom.” State V. Severson,

147 Idaho 694, 720, 215 P.3d 414, 440 (2009). “Closing argument
the parties t0 clarify the issues that

must be resolved by the

is

an opportunity for

jury; t0 review the evidence

with the jury and discuss, from the parties’ respective standpoints, the inferences t0 be

drawn therefrom; and to discuss the law

set forth in the jury instructions as

it

applies t0 the

trial

evidence.” State V. Beebe, 145 Idaho 570, 576, 181 P.3d 496, 502 (Ct. App. 2007).

A prosecutor’s argument “must be evaluated in light of defense conduct and in the context
of the entire

trial.”

Severson, 147 Idaho at 719, 215 P.3d

at

439 (quotation marks omitted).

Likewise, “a court should not lightly infer that a prosecutor intends an ambiguous remark
t0

have

draw

its

most damaging meaning or that a jury,

meaning from the plethora of

that

less

sitting

through lengthy exhortation, will

damaging

Donnelly

interpretations.”

V.

DeChristoforo, 416 U.S. 637, 647 (1974).

“A

may

closing argument

not misrepresent 0r mischaracterize the evidence” or

“refer to facts not in evidence.” State V. Phillips, 144 Idaho 82, 86, 156 P.3d 583,

App. 2007). However, “the prosecutor
the evidence in the record.”

App. 2003). “If a statement

State V.

is

entitled t0 argue all reasonable inferences

(Ct.

from

Kuhn, 139 Idaho 710, 715, 85 P.3d 1109, 1114

a reasonable inference from the evidence presented,

is

587

it is

(Ct.

not

a misstatement of evidence and therefore will not constitute prosecutorial misconduct.”
State V. Saenz, 167 Idaho 443,

Review shows

_, 470 P.3d 1252, 1262 (Ct. App. 2020).

the prosecutor’s argument

is

a reasonable inference from the

evidence presented, and therefore did not constitute prosecutorial misconduct.

The

prosecutor argued that Laura’s willingness t0 g0 with South arose from fear based 0n their
history and because South “likes t0 play With knives” and “likes t0 break into people’s

homes.”

(Trial Tr., p. 458, Ls. 7-9.)

Laura With a knife and in
(Trial Tr., p. 181, L. 8

25; p. 303, L. 19

—

p.

fact

— p.

The evidence shows

that

South in fact threatened

broke into Oliver’s house by entering through a closed door.

184, L. 15; p. 284, L. 13 —p. 286, L. 3; p. 290, L.

304, L. 17.)

Oliver’s house because South

was

The evidence thus showed

that

1

—p. 296, L.

Laura was not safe

at

Willing t0 break in and Willing t0 threaten her With a

knife.

his use

The prosecutor’s argument

that she

of a knife and breaking into houses

was
is

willing t0 go with

him out of fear based on

a reasonable inference, and the district court

did not err in overruling South’s objection.

South argues that there was no evidence that he broke into South’s house.
Speciﬁcally, he contends that because the door

was unlocked,

“there

was not

actually

anything which indicated Mr. South had ‘broken into’ Mr. Oliver’s house.” (Appellant’s
brief, p. 10.)

is

South’s argument that because the door was unlocked he had not broken in

specious. Breaking at

McGrath

V. State,

common law includes “opening of a door 0r Window or casement.”

N.W.

41

780, 781 (Neb. 1889). Thus, “breaching a barrier” in order t0

gain access constitutes a “breaking.” State V. Sexton—Gwin, 154 Idaho 646, 648, 301 P.3d
652, 654 (Ct. App. 2013) (brackets omitted) (discussing vehicle burglary);

V.

ﬂ alﬂ

State

Rauch, 99 Idaho 586, 592, 586 P.2d 671, 677 (1978) (ofﬁcer must request that door be

opened before he breaks
Cir.

it

open); United States V. Aleiandro, 368 F.3d 130, 134-35 (2d

2004) (breaking includes “an unannounced intrusion into a dwelling” (quotation marks

and brackets omitted)).

The evidence

South’s claim 0f error

based on a fallacious argument that entry through an unlocked

is

that

South broke and entered

is

overwhelming.

door does not constitute “breaking.”

South next argues that there was no evidence that he was “playing” with a knife or
that

he “liked” doing

his explicit threats t0

so.

(Appellant’s brief, pp. 10-1

1.)

harm Laura and Oliver With the knife

seriousness ofhis actions somewhat, there

was

However, while characterizing
as “playing”

may downplay the

certainly evidence that South

had threatened

both Laura and Oliver with the knife, the former by showing her the knife and both of them

threats to cut them.

by verbal

As

he did

to liking his playing, the fact

it is

evidence

supporting that inference.

South argues that the prosecutor’s argument suggested that South had used

Finally,

his knife

and broken

argument

is

into houses

on other occasions. (Appellant’s

Without merit because

damaging meaning” When there are
U.S.

647.

at

it

damaging

This

Court t0 “lightly infer” the “most

invites this

“less

brief, pp. 10-1 1.)

interpretations.” DeChristoforo,

416

Certainly the evidence that South broke into Oliver’s house and threatened

Laura and Oliver with a knier was sufﬁcient
willing to go with

him out of fear for her and

that the prosecutor

was

t0 generate fear

by Laura, such

Oliver’s safety. There

is

that she

was

n0 reason t0 assume

talking about other events of breaking into houses 0r threatening

people With a knife for which n0 evidence had been presented.

At most

the record

shows

that the prosecutor

the terms “likes” and “playing” in arguing that Laura

0f fear caused by South breaking into Oliver’s
There

a knife.

is

took a sarcastic tone

was

When he chose

willing to leave with South out

home and threatening Laura and Oliver with

more than ample evidence supporting

the core of the prosecutor’s

argument that South’s theory the evidence showed Laura would have willingly and
peacefully

left

With him but for Oliver’s intervention

is

rebutted

by evidence

that

South

broke into Oliver’s house and threatened both Laura and Oliver With a knife. Because the

argument
that the

2

is

supported by evidence, South has shown n0 error in the

argument was based 0n a

Oliver did not

know

that

fair

inference form the

trial

district court’s ruling

evidence.

South had a knife When South threatened to “slice and dice”

him, but Laura did, which would have added to her fear of South.
8

Even

“A

if

South could show error by the

district court,

any such error was harmless.

defendant appealing from an objected-to, non-constitutionally-based error shall have

the duty to establish that such an error occurred, at

burden of demonstrating that the error
Idaho

at

222, 245 P.3d at 974.

is

“When

Which point the

State shall

harmless beyond a reasonable doubt.”
the effect of the error

have the

Pm, 150

minimal compared

is

t0 the

probative force 0f the record establishing guilt ‘beyond a reasonable doubt’ Without

the error,

it

can be said that the error did not contribute to the verdict rendered and

therefore harmless.”

State V. Garcia, 166 Idaho 661,

_, 462 P.3d

Review of the record shows, beyond a reasonable doubt,
First, as set forth

1125, 1138 (2020).

the claimed error

was harmless.

above, the evidence that South threatened Laura with a knife, hit

her in the mouth and injured her, and

is

is

damaged a closet and bedroom door in Oliver’s house

overwhelming. South’s only defense to the overwhelming evidence was the argument

that Oliver

damaged

and Laura concocted the whole thing, including the physical evidence of the

property, the knife, and Laura’s injuries.

accompany South out of
argument
proper.

that such

At most,

The argument

fear because 0f South’s threats

Laura agreed

t0

and Violence, countering the

agreement shows South made n0 threats or Violence, was entirely

the prosecutor

would have had

to rephrase the

with knives” and “likes to break into people’s homes”) t0

was

that

make

it

argument

(“likes t0 play

clear that the prosecutor

talking about South’s breaking in and threatening Laura in this instance.

Any

impropriety in the prosecutor’s argument did not affect the verdict.

Second, the
evidence admitted

district court instructed the

at trial,”

jury that

it

was

to “consider

with instructions on what constituted evidence.

only the

(R., p. 229.)

Furthermore, the court instructed the jury that “[t]he arguments and statement of the

attorneys are not evidence.”

(R., p. 251.)

“Juries are

followed the instructions provided.” Burgess
571, 903 P.2d 730, 736 (1995).

V.

t0

have considered and

Salmon River Canal

C0,, 127 Idaho 565,

South has provided n0 reason to believe that the jury

disregarded these instructions, assumed the prosecutor
into other people’s

presumed

homes and used knives

was claiming that South had broken

other than the context of the

trial,

accepted such

assumptions as factual, and then reached a verdict based 0n that assumption.

South argues the challenged argument “affect[ed] the jurors’
assess Whether the State’s satisﬁed

its

ability to accurately

burden 0f proof.” (Appellant’s

brief, pp. 11-12.)

Speciﬁcally, South contends the prosecutor’s argument “essentially amount[s] to improper

propensity arguments” which created “a signiﬁcant risk that the [the jury] improperly

considered Mr. South’s misrepresented character in resolving the credibility issue at the
center 0f this case.”

“credibility issue”

he

(Appellant’s brief, p. 12.)

is

talking about, and

record. South did not testify at

state’s Witnesses, including

trial,

South does not explain, however, What

no such

“credibility issue” is apparent

so his credibility

Laura and Oliver,

is

is

not at issue. The credibility of the

clearly at issue, but again,

challenged argument would have affected the jury’ s View of their credibility

nor articulated by South.

from the

is

how

the

not apparent

South’s claim that the challenged argument affected

some

unidentiﬁed central credibility determination has no apparent connection to the facts 0f this
case.

South also contends that the claimed prejudice from the argument was “reinforced”

by a Witness’

description 0f his neck tattoos as “Neo-Nazi.”

10

(Appellant’s brief, pp. 12-

“Under the doctrine of cumulative

13.3)

This argument

series

0f errors, harmless in and 0f themselves,

a fair

trial.”

fails as

a matter of law.

GLcia, 166 Idaho

_,

at

may

462 P.3d

in the aggregate

at

the absence 0f

Here, however, South

1142-43.

successfully objected t0 the witness statement. (TL, p. 179, L. 15

show

error, a

— p.

180, L. 4.)

He

does

not claim that the court’s ruling and instruction to the jury t0 ignore the evidence was

He

(Appellant’s brief, p. 8.)

erroneous.

is

thus unable to utilize the cumulative error

doctrine.

Finally,

South contends

against the prosecutor’s ofﬁce.

in several respects.

brief, pp.

To

it

relies

on concurring and dissenting opinions.
t0

no Court

is

specious

(Appellant’s

that has held that such a sanction is

the contrary, “the touchstone 0f due process analysis in cases of

alleged prosecutorial misconduct

prosecutor.”

Court should reverse his conviction as a sanction

(Appellant’s brief, pp. 13-14.) His argument

South has cited

13-14.)

appropriate.

First,

this

Smith

is

the fairness of the

trial,

not the culpability 0f the

455 U.S. 209, 219 (1982) (quotation marks omitted).

V. Phillips,

Second, even applying some unspeciﬁed standard other than due process, South has shown

no grounds
holding

it

for sanctions of

was

Even if the

“fair

any kind. Here the

district court

argument based upon the inferences.”

district court erred, the

argument hardly rises

found the argument proper,

(Trial Tr., p. 458, Ls. 12-13.)

to the level

ofbad faith that would

require sanction. South cites t0 a handful 0f cases spanning a decade. Demonstrating that

an improper argument

3

South has two neck

the record that

is

made every

other year in a county that handles thousands of

and “Lily.” (PSI, p. 134.) There is no indication
are neo-Nazi themed. (PSI, pp. 134-35.)

tattoos: a spider

any 0f his

tattoos

11

in

criminal cases a year

is

underwhelming evidence of a systemic problem requiring an

abandonment of the due process standard.
There was no error in the

district court’s ruling that the

argument was based on a

proper inference from the evidence that South broke into Oliver’s house and threatened

Laura With a knife. South’s argument that there was no evidence that South used a knife
or that he broke in

is

specious. His argument that the prosecutor

used a knife or broke into houses other than the events in question
legal standards.

The argument was proper and, even

soberly worded, such

was not

error

and

if error

if

it

was claiming
is

that

South

contrary t0 applicable

could have been more clearly 0r

was harmless

error.

CONCLUSION
The state respectfully requests this Court to afﬁrm the judgment ofthe district court.

DATED this 20th day 0f November, 2020.
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Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General
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